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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1604 

Discrimination  Because  of  Sex  Under 
Title  VII  of  the  Civil  Rights  Act  of  1964, 
as  Amended;  Adoption  of  Interim 
Interpretive  Guidelines 

agency:  Equal  Employment  Opportunity 
Commission. 

action:  Interim  amendment  to 
guidelines  on  discrimination  because  of 
sex. 

summary:  The  Equal  Employment 
Opportimity  Commission  is  amending  its 
Guidelines  on  Discrimination  Because  of 
Sex  on  an  interim  basis,  in  order  to 
clarify  its  position  on  the  issue  of  sexual 
harassment  and  to  invite  the  public  to 
comment  on  the  issue.  This  amendment 
will  re-affirm  that  sexual  harassment  is 
an  unlawful  employment  practice.  These 
Interim  Guidelines  are  in  full  effect  from 
the  date  of  their  publication;  however, 
EEOC  will  receive  comments  for  60  days 
subsequent  to  the  date  of  publication. 
After  the  comment  period  EEOC  will 
evaluate  the  comments,  make  whatever 
changes  to  the  Interim  Guidelines  may 
seem  appropriate  in  light  of  the 
comments,  and  publish  the  final 
Guidelines. 

DATES:  Effective  date:  April  11, 1980.  ‘ 

Comments  must  be  received  on  or 
before  June  10, 1980. 

ADDRESSES:  Written  comments  may  be 
addressed  to:  Executive  Secretariat, 

Equal  Employment  Opportunity 
Commission,  2401  E  Street,  NW.,  Room 
4096,  Washington,  D.C.  20506. 

All  envelopes  should  be  marked 
Sexual  Harassment  on  the  lower  left 
comer. 

All  public  comments  may  be  reviewed 
from  9:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  at:  Library  (Room  2303], 
EEOC,  2401  E  Street,  NW.,  Washington, 
DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frederick  D.  Dorsey,  Director,  Office  of 
Policy  Implementation,  Room  4002,  2401 
E  Street,  NW.,  Washington,  DC  20506, 
(202)  634-7060. 

SUPPLEMENTARY  INFORMATION:  Sexual 
harassment  like  harassment  on  the  basis 
of  color,  race,  religion,  or  national  origin, 
has  long  been  recognized  by  EEOC  as  a 
violation  of  Section  703  of  Title  VII  of 
the  Civil  Rights  Act  of  1964,  as  amended. 
However,  despite  the  position  taken  by 
the  Commission,  sexual  harassment 
continues  to  be  especially  widespread. 
Because  of  the  continued  prevalence  of 
this  unlawful  practice,  the  Commission 


has  determined  that  there  is  a  need  for 
guidelines  in  this  area  of  Title  VII  law. 
Therefore,  on  an  interim  basis  EEOC  is 
amending  its  Guidelines  on 
Discrimination  because  of  Sex  (37  FR 
6836,  April  5, 1972,  as  amended]  to  add 
§  1604.11,  Sexual  Harassment. 

Interim  §  1604.11(a)  provides  that 
harassment  on  the  basis  of  sex  is  a 
violation  of  Title  VII  and  states  that 
such  unwelcomed  behavior  may  be 
either  physical  or  verbal  in  nature.  The 
interim  section  also  sets  out  three 
criteria  for  determining  whether  an 
action  constitutes  unlawful  behavior.  . 
These  criteria  are  (1)  submission  to  the 
conduct  is  either  an  explicit  or  implicit 
term  or  condition  of  employment:  (2) 
submission  to  or  rejection  of  the  conduct 
is  used  as  the  basis  for  employment 
decisions  affecting  the  person  who  did 
the  submitting  or  rejecting:  or  (3)  the 
conduct  has  the  purpose  or  effect  of 
substantially  interfering  with  an 
individual’s  work  performance  or 
creating  an  intimidating,  hostile,  or 
offensive  work  environment.  It  is  the 
Commission’s  position  that  sexual 
harassment,  like  racial  harassment, 
generates  a  harmful  atmosphere.  Under 
Title  VII,  employees  should  be  afforded 
a  working  environment  free  of 
discriminatory  intimidation  whether 
based  on  sex,  race,  religion,  or  national 
origin.  Therefore,  the  employer  has  an 
affirmative  duty  to  maintain  a 
workplace  free  of  sexual  harassment 
and  intimidation. 

Interim  §  1604.11(b)  recognizes  that 
the  question  of  whether  a  particular 
action  or  incident  establishes  a  purely 
personal,  social  relationship  without  a 
discriminatory  employment  effect 
requires  a  factual  determination.  In 
making  such  a  determination,  the 
Commission  will  look  at  the  record  as  a 
whole  and  at  the  totality  of  the 
circumstances,  emphasizing  the  nature 
of  the  sexual  advances  and  the  context 
in  which  the  alleged  incidents  occurred. 
The  determination  of  the  legality  of  a 
particular  action  will  be  made  ^m  the 
facts,  on  a  case  by  case  basis. 

Interim  §  1604.11(c]  applies  general 
Title  VII  principles  to  the  issue  of  sexual 
harassment  and  states  that  an  employer 
is  responsible  for  the  acts  of  its 
supervisory  employees  or  agents, 
regardless  of  whether  the  acts  were 
authorized  or  forbidden  by  the  employer 
and  regardless  of  whether  the  employer 
knew  or  should  have  known  of  the  acts. 
This  paragraph  (c)  of  §  1604.11  further 
states  that  the  Commission  will 
determine  whether  an  individual  acts  in 
either  an  agency  or  a  supervisory 
capacity  on  a  case  by  case  basis, 
examining  the  circumstances  of  the 


particular  employment  relationship  and 
the  job  functions  performed  by  the 
individual,  rather  than  accepting  an 
individual’s  title  as  being  controlling. 

Interim  §  1604.11(d)  distinguishes  the 
employer’s  responsibility  for  the  acts  of 
its  agents  or  supervisors  from  the 
responsibility  it  has  for  the  acts  of  other 
persons.  This  paragraph  (d)  of  1604.11 
states  that  liability  for  the  acts  of  those 
persons  not  mentioned  in  paragraph  (c) 
exists  only  when  the  employer,  or  its 
agents  or  supervisory  employees,  knows 
or  should  have  known  of  the  conduct. 
The  paragraph  further  provides  that  the 
employer  may  rebut  this  apparent 
liability  for  the  conduct  by  showing  that 
it  took  immediate  and  appropriate 
corrective  action. 

Consistent  with  the  policy  of 
voluntary  compliance  under  Title  VII, 

§  1604.11(e)  recognizes  that  the  best  way 
to  achieve  an  environment  free  of  sexual 
harassment  is  to  prevent  the  occurrence 
of  sexual  harassment  by  utilizing 
appropriate  methods  to  alert  the 
employees  to  the  problem  and  to  stress 
that  sexual  harassment,  in  any  form, 
will  not  be  tolerated.  This  paragraph  (e) 
of  §  1604.11  requires  an  employer  to  take 
all  steps  necessary  for  the  prevention  of 
sexual  harassment  and  gives  the 
following  as  examples  of  steps  which 
might  be  deemed  necessary: 
Affirmatively  raising  the  subject, 
expressing  strong  disapproval, 
developing  appropriate  sanctions, 
informing  employees  of  their  right  to 
raise  the  issue  of  sexual  harassment 
under  Title  VII,  and  developing  methods 
to  sensitize  all  concerned. 

This  amendment  to  the  "Guidelines  on 
Discrimination  Because  of  Sex’’  is  a 
significant  regulation  under  Executive 
Order  12044,  “Improving  Government 
Regulations’’  (43  FR  12661,  March  24, 
1978).  There  are  no  regulatory  burdens 
or  recordkeeping  requirements 
necessary  for  compliance  with  the 
amendment.  The  Commission  has 
determined  that  these  proposed 
guidelines  will  not  have  major  impact  on 
the  economy  and  that  a  regulatory 
analysis  is  not  necessary. 

In  compliance  with  Executive  Order 
12067  (43  FR  28967,  July  5, 1978),  the 
Commission  has  consulted  with 
representatives  of  the  Office  of 
Personnel  Management,  Department  of 
Justice,  Department  of  Labor,  and 
Department  of  Health,  Education,  and 
Welfare.  At  the  end  of  the  60  day 
comment  period,  the  Commission  will 
again  consult  with  these  agencies  on  the 
issues  raised  through  the  public 
comment  process. 
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Signed  at  Washington,  D.C.  this  3rd  day  of 
April,  1980. 

Eleanor  H.  Norton, 

Chair,  Equal  Employment  Opportunity 
Commission. 

Accordingly,  29  CFR  Chapter  XIV, 
Part  1604  is  amended  by  adding 
§  1604.11  to  read  as  follows: 

PART  1604-^UIDELINES  ON 
DISCRIMINATION  BECAUSE  OF  SEX 

§1604.11  Sexual  harassment 

(a)  Harassment  on  the  basis  of  sex  is 
a  violation  of  Sec.  703  of  Title  VU.* 
Unwelcome  sexual  advances,  requests 
for  sexual  favors,  and  other  verbal  or 
physical  conduct  of  a  sexual  nature 
constitute  sexual  harassment  when  (1) 
submission  to  such  conduct  is  made 
either  explicitly  or  implicitly  a  term  or 
condition  of  an  individual's 
employment,  (2)  submission  to  or 
rejection  of  such  conduct  by  an 
individual  is  used  as  the  basis  for 
employment  decisions  affecting  such 
individual,  or  (3)  such  conduct  has  the 
purpose  or  effect  of  substantially 
interfering  with  an  individual’s  work 
performance  or  creating  an  intimidating, 
hostile,  or  offensive  working 
environment. 

(b)  In  determining  whether  alleged 
conduct  constitutes  sexual  harassment, 
the  Conunission  will  look  at  the  record 
as  a  whole  and  at  the  totality  of  the 
circumstances,  such  as  the  nature  of  the 
sexual  advances  and  the  context  in 
which  the  alleged  incidents  occurred. 

The  determination  of  the  legality  of  a 
particular  action  will  be  made  from  the 
facts,  on  a  case  by  case  basis. 

(c)  Applying  general  Title  VII 
principles,  an  employer,  employment 
agency,  joint  apprenticeship  committee 
or  labor  organization  (hereinafter 
collectively  referred  to  as  "employer”)  is 
responsible  for  its  acts  and  those  of  its 
agents  and  supervisory  employees  with 
respect  to  sexual  harassment  regardless 
of  whether  the  specific  acts  complained 
of  were  authorized  or  even  forbidden  by 
the  employer  and  regardless  of  whether 
the  employer  knew  or  should  have 
known  of  their  occurrence.  The 
Commission  will  examine  the 
circumstances  of  the  particular 
employment  relationship  and  the  job 
functions  performed  by  the  individual  in 
determining  whether  an  individual  acts 
in  either  a  supervisory  or  agency 
capacity. 

(d)  With  respect  to  persons  other  than 
those  mentioned  in  paragraph  (c)  of  this 
section,  an  employer  is  responsible  for 
acts  of  sexual  harassment  in  the 

'The  principles  involved  here  continue  to  apply 
to  race,  color,  religion  or  national  origin. 


workplace  where  the  employer,  or  its 
agents  or  supervisory  employees,  knows 
or  should  have  known  of  the  conduct. 

An  employer  may  rebut  apparent 
liability  for  such  acts  by  showing  that  it 
took  immediate  and  apppropriate 
corrective  action. 

(e)  Prevention  is  the  best  tool  for  the 
elimination  of  sexual  harassment  An 
employer  should  take  all  steps 
necessary  to  prevent  sexual  harassment . 
fit)m  occurring,  such  as  affirmatively 
raising  the  subject  expressing  strong 
disapproval,  developing  appropriate , 
sanctions,  informing  employees  of  their 
right  to  raise  and  how  to  raise  the  issue 
of  harassment  under  Title  VII,  and 
developing  methods  to  sensitize  all 
concerned. 
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